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1 Introduction 

 

SAFE Ireland welcomes very much the introduction of the Domestic Violence Bill 2017, 

and in particular we welcome the new protections for applicants for Domestic Violence 

orders, such as the ability to give evidence by video-link for those under 18 and others 

in certain circumstances, the right to court accompaniment, the extension of safety 

orders to applicants in dating relationships (i.e. non-cohabitants who do not have a 

child in common), and the introduction of Emergency Barring Orders. However, we are 

concerned that the procedural requirements for Emergency Barring Order applications 

may hinder their operation in some emergency situations. 

 

SAFE Ireland looks forward to submitting further recommendations for amendments to 

the Domestic Violence Bill 2017 as it progresses through both Houses of the Oireachtas 

in due course. We welcome comments and enquiries from everyone interested in 

making the Domestic Violence Bill 2017 as effective as possible as a means of 

protecting victims of domestic violence. 

 

 

 

Note on the Structure of this Briefing:  

The first two pages are a checklist of the Principal Amendments to the 
Domestic Violence Bill 2016 which are recommended by SAFE Ireland in this 
document, with page references to the body of the text;  

The body of the text follows the checklist. The first section follows the order of 
the Domestic Violence Bill, and the second adds a list of amendments to be 
made via this Bill to other legislation, mostly to the Non-Fatal Offences against 
the Person Act 1997. This section includes the rationale for each amendment 
recommended in the checklist, and also includes other more minor 
amendments. 

The Appendices include detailed references to legislation, both in Ireland and 
in other jurisdictions, and other core documents. It also includes the full text of 
Section 76 of the UK Serious Crime Act 2015 (controlling or coercive behavior) 
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2 Domestic Violence Bill 2017:  

Recommendations for Legislative 

Amendments 

Checklist of Principal Amendments recommended by SAFE 
Ireland: 

A. Domestic Violence Bill 2016:  

1. Include statutory guidelines to assess whether any Domestic Violence Act 
order should be granted, to improve consistency for applicants and 
advocates;          pp 4-6 

2. Include extra risk factors to be considered on any application for an 
interim or emergency order;       p 6 

3. Include communications with third parties about the applicant in any 
order prohibiting communication by the respondent;   p 7 

4. Ensure that Section 8 Emergency Barring Orders can be heard if need be 
by telephone or other electronic means and that the procedure is as 
streamlined as possible;        pp 7-8 

5. Consider extending the overall maximum period for EBOs to 28 days in first 
instance and to an overall maximum of 6 months, if this is possible given 
Constitutional constraints;        pp 7-8 

6. Make express provision for orders to be served personally on respondents 
by An Garda Siochana, where necessary;     p 9 

7. Give judges in Domestic Violence Act proceedings express powers to 
make directions restricting attempts to delay, pervert, or otherwise 
interfere with the course of justice without reasonable excuse, by 
respondents;          p 9 

8. Restrict the use of cross-undertakings and cross-orders in Domestic 
Violence Act proceedings;       pp 9-10 

9. Abolish all Legal Aid contributions for applicants in Domestic Violence Act 
proceedings;         p 11 
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B Non-Fatal Offences against the Person Act 1997:  

1. Make Section 2 (common assault) an arrestable offence;  p 11 

2. Extend the time for issuing a summons for common assault offences to 
two years in circumstances of domestic violence at least; p 11 

3. On sentencing for any offence(s) under this Act, especially any 
offence committed against children or which children are forced to 
witness, provide that a judge may regard the commission of such 
offence(s) in an intimate and committed setting as an aggravating 
factor;          p 12 

4. Insert a new offence of controlling or coercive behavior in an intimate 
and committed setting, adapted from the offence already enacted in 
UK;           p 12  
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Domestic Violence Bill 2017 by Section:  

1.0 Sections 5, 6, 7, 8 and 9:  

1.1 A set of statutory guidelines should be added to the Domestic Violence Bill 2016. 

As with the existing Domestic Violence Act 1996, this new Bill as drafted does not require 

the court to take any specific criteria into account when applied to for protective 

orders. The absence of any statutory makes the application of the law uncertain. These 

guidelines should be broadly phrased to take account of any novel circumstances. 

Rationale: Judges deciding whether or not to grant a Domestic Violence Act order, 

and deciding which of these Orders to make, if any, would be assisted by these 

guidelines. They would also assist lawyers in providing useful advice to their clients. They 

could relate the facts of their client’s case to the legislation, which would in turn assist 

their clients in giving their evidence to the court. Further, it would help to increase 

consistency of decision making from one District Court to another, and adherence to 

such guidelines would make it easier for the parties to appeal adverse decisions1. It 

would also provide a measure of clarity and certainty about the application process 

and about the powers of the Court to applicants who are in need of protection, and 

finally, the law and its application might then develop, through a body of case law 

contributing to legal practice. 

There are precedents for such an approach to judicial decision making in family law, for 

instance: the checklist at Section 20 of the Family Law (Divorce) Act 1996.  

The draft statutory guidelines below draw on precedents from several other jurisdictions, 

mainly one in New Zealand and one from the State of British Columbia, Canada. 

References to these and other models as well as some texts, can be found at Appendix 

V hereto. 

Sections 5 through 9 – Safety, Barring, Interim Barring Orders, Emergency Barring Orders 

and Protection Orders:  

It is suggested that wording similar to that below could be used when a judge must 

decide on an application for one of these Orders, whether “there are reasonable 

grounds for believing that the safety or welfare of an applicant or a dependent person 

so requires”:  

(X) In deciding whether or not to make [any order under the Act] the Court shall have 

regard to the following:  

(a) any history of violence by the respondent against the applicant or any 

dependent; 

                                                      

1This point has been made as far back as 1999, following a Law Reform Commission survey of the Domestic Violence Act 

1996. The Report thereon is available through this weblink 

https://www.lawsociety.ie/Documents/Law_reports/domviolence.pdf 
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(b) whether any violence by the respondent against the applicant or any 

dependent is repetitive or escalating; 

(c) whether any psychological violence by the respondent of the applicant 

constitutes, or is evidence of, a pattern of coercive and controlling behaviour 

directed at the applicant by the respondent; 

(d) the current status of the relationship between the applicant and the 

respondent, including any recent separation or intention to separate; 

(e) any circumstance of the respondent that may increase the risk of violence by 

the respondent against the applicant or any dependent, including substance 

abuse, threats of suicide, employment or financial problems, mental health 

problems associated with a risk of violence, access to weapons, or a history of 

serious violence including lethal violence, against the applicant and/or others, 

including violence against family pets or other domestic animals; 

(f) the applicant’s perception of risks to his or her own safety and security; 

(g) any circumstance that may increase the applicant's vulnerability or any 

dependent’s vulnerability to violence from the respondent, including pregnancy, 

age, family circumstances, health or economic dependence.2;  

(h) the accommodation needs of the applicant and any dependent(s); 

(i) any evidence of deterioration in the physical, psychological or emotional 

welfare of the applicant or any dependent which in the opinion of the court, 

was caused directly by the behaviour of the respondent; 

(j) whether it is appropriate in the circumstances to make any order under 

Section 14, and  

(k)j any other matter which appears to the Court to be relevant to the safety 

and welfare of the applicant and any dependents. 

(Y) with regard to the violence referred to at (X) above,  

(a) a single act by the respondent against the applicant or any dependent, may 

amount to violence for the purposes of subsection (x): 

(b) a number of acts by the respondent against the applicant or any 

dependent, that form part of a pattern of behaviour may amount to 

psychological violence for that purpose, even though some or all of those acts, 

when viewed in isolation, may appear to be minor or trivial;  

                                                      

2The SNaP research findings in particular tell us that the same individualised approach to victims’ needs set out in Article 

22 of EU Directive 2012/29, is also entirely appropriate and desirable in the context of civil proceedings for protection (in 

Ireland Domestic Violence Act ) orders. Ireland’s national report on findings can be accessed through this weblink: 

http://www.snap-eu.org/report/Report_Ireland.pdf 
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(Z) In this subsection, “violence” includes physical, sexual, psychological or economic 

violence;  

(zi) In this subsection, “psychological violence” includes intimidation, harassment, 

coercion of the applicant or any dependent, or threats, including threats to 

other persons, pets or property made by the respondent to the applicant or any 

dependent, unreasonable restrictions on, or prevention of, the applicant’s 

financial or personal autonomy, stalking or following by the respondent of the 

applicant or any dependent, intentional damage to property, and in the case of 

a child dependent, direct or indirect exposure to violence by the respondent 

against the applicant; 

(zii) Whatever order is made or not made on the application, the reasons for 

making it or not making it and for making it subject to conditions, if any, should 

all be recorded by the Court and a copy of these reasons should be made 

available to each party with the minimum of delay. 

Sections 7, and 8 – Interim Barring Orders and Emergency Barring Orders respectively:  

In addition to the list of factors which should be considered above, we recommend 

that the court shall also consider these additional factors in determining whether there 

is an immediate risk to the safety or welfare of the applicant and/or any dependent 

children, whenever it is asked to determine an application for an order under Section 7 

or 8:  

- risk of serious harm caused directly or indirectly by any kind of violence by the 

respondent against the applicant or any dependent if the order is not made 

immediately;   

- Domestic Violence Act order history of the respondent with regard to the 

applicant, and/or others, as far as known;  

- any criminal proceedings for violence against the respondent, in respect of the 

applicant and/or others, pending or concluded, as far as known;  

- any violence by the respondent against the applicant and/or any dependent 

children, which is recent, repeated, and/or severe, including attempts at lethal 

violence against either the applicant or any dependent; 

1.2 Sections 5, 6, 7, 8, and 9:  

SAFE Ireland welcomes the inclusion of [orders prohibiting] “following or communicating 

with the applicant, including by electronic means...”, with regard to all possible 

Domestic Violence orders in the Domestic Violence Bill. There is no doubt that much 

harassment in intimate contexts is now done by electronic means, and that protection 

against this kind of behaviour is much needed.  
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SAFE Ireland recommends however that each relevant subsection 3  referring to 

communication by electronic means, should also include an exception to allow for 

necessary communication in respect of matters related to children in common, as 

directed for by the Judge4  

SAFE Ireland further recommends that protective orders should also apply to 

communications made by the respondent with third parties about the applicant, 

particularly by electronic means, are also included to catch the nasty behaviour known 

popularly, but not advisedly, as “revenge porn”5 and other indirect communications 

made in order to harass the applicant; protection is also needed against this form of 

harassment, which is capable of having long-lasting negative effects for its victim. 

1.3 Sections 5, 6, 7, 8 and 9:  

The phrase in the current legislation in relation to the granting of a safety, protection or 

any form of barring order, “putting in fear”, is open to many interpretations. It should be 

clarified that it refers to the fear felt by the applicant and/or any dependents, not just 

of any future violence or threats of same, but also of other serious misconduct likely to 

cause harm, alarm or distress, by the respondent.  

1.4 Sections 5 and 9: Safety and Protection Orders respectively:  

Dating or formerly dating, intimate partners (of either sex) should have the protection of 

the Domestic Violence Act, not least because abusive behaviour is by no means 

confined to current or former intimate partners who are, or were, living together, and 

further, there is no issue relating to legal or beneficial interests in property. Our 

understanding is that the Tánaiste has committed to introducing amendments to the 

Domestic Violence Bill to this effect. SAFE Ireland welcomes this positive development 

whole-heartedly and urges all members of the Oireachtas to support these 

amendments. 

2.0 Section 8: Emergency Barring Orders:  

With regard to the mechanism chosen to implement Article 52 of the Council of Europe 

Convention on preventing and combating violence against women, including 

domestic violence (“the Istanbul Convention”)6, SAFE Ireland recommends that the 

                                                      

3Sections 5(2)(c), 6(3)(c), 7(2)(c), 8(4)(c) and 9(1)(c) Domestic Violence Bill 
4 For example, these orders could include: directing that communication re children must be by electronic means, 

directing that the applicant’s number should not be blocked by the respondent so that she can communicate safetly 

where necessary in relation to the children, and directing that such communications should not be used to harass the 

applicant in any way; 
5 In the US, the term often used is: Non-Consensual Intimate Images; in our own Law Reform Commission Report on 

Harmful Communications & Digital Safety (published September 2016), the phrase in the draft Bill at the end of the 

document to describe “revenge porn” is: “Distributing intimate image without consent, or threatening to do so, with 

intent to cause harm”. The full Report may be accessed through this link: 

http://www.lawreform.ie/_fileupload/Reports/Full%20Colour%20Cover%20Report%20on%20Harmful%20Communication

s%20and%20Digital%20Safety.pdf 
6 Available online at: https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/210 
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utmost care is taken to choose a model which can provide emergency protection with 

the minimum of delay and administrative requirements.  

SAFE Ireland also recognizes the rights of the person being barred to the extent 

necessary to ensure that it is acceptable to, and used by, those who must invoke them. 

This may mean at least on some occasions that in order to be sure that Emergency 

Barring Orders do provide effective and immediate protection, a Duty District Judge 

has power to hear emergency applications by telephone or other electronic means if 

necessary, so that an Emergency Barring Order can be put into force until at least the 

next court date.  

Rationale: SAFE Ireland is concerned that the Emergency Barring Order application 

procedure outlined at Section 8 of the Domestic Violence Bill is too cumbersome to be 

practicable in a situation of real emergency, as it requires that the application be 

grounded on an affidavit or information, which must be drafted and sworn before the 

application can be determined. This also presupposes a certain amount of practical 

and/or financial resources and access to a solicitor to swear the affidavit. 

Further, SAFE Ireland is concerned that whatever system is chosen is resourced 

adequately, both with regard to the Emergency Barring Order procedure itself and the 

conditions necessary to ensure that they do provide effective protection.  

Finally, SAFE Ireland is very concerned that applicants who do not have the requisite 

property rights to the home shared with the respondent, and who are not able to 

access emergency accommodation in a refuge or elsewhere for more than a few days 

at best, will find themselves without the protection of a Domestic Violence Act order 

after the maximum period of eight days expires. What are they to do then?  

SAFE Ireland submits that if at all possible within current Constitutional constraints, the 

maximum overall period for which these orders can be made and if necessary, 

renewed, should be extended to six months, to allow the applicant some reasonable 

possibility of finding a housing solution at least in the short term. We are concerned 

above all about the effect of sudden homelessness on dependent children and submit 

that time should be extended at least in cases where there are such children. Finally, 

we are concerned that renewal of Emergency Barring Orders should only be made in 

“exceptional” circumstances. In our respectful submission, the best interests of 

dependent children can best be served by a regime which allows for extension of 

Emergency Barring Orders where such extensions are necessary to ensure their safety 

and welfare. 

We also submit that there are precedents already in use for the removal of an accused 

person from his home or from a prescribed area, for instance as a condition of bail to 

prevent interference with the course of justice in criminal proceedings. These laws do 

not seem to attract any judicial concern about any possible infringement of his 

property rights, though the period on bail and the period subject to conditions may be 

very lengthy. 
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2.1 Section 8 recommendations:  

2.1.1: SAFE Ireland recommends this Section should be amended to allow expressly for 

Emergency Barring Orders to be granted in the first instance over the telephone or 

through other electronic means, where there is a real risk of violence and/or other harm 

to the applicant and/or dependent children from the respondent, if the order is not 

made in this way, subject to the applicant’s undertaking to prepare, swear and have 

served, the relevant grounding documents within time limits indicated by the judge;   

2.1.2: SAFE Ireland recommends that the Bill at each Section 5,6,7, 8 and 9, should 

include an obligation on Gardai when first contacted in relation to a domestic violence 

incident, to provide information on local specialist DV support services to the person 

making the complaint at the first opportunity.  

2.1.3: SAFE Ireland recommends that the time limit of 8 days should be extended to at 

least 28 days in the first instance, at least where there are children at risk of violence, if 

this is possible given the Constitutional constraints which have been raised on this topic. 

3.0 Other amendments to the Bill 

3.1 The Domestic Violence Bill 2017 should be amended to include a presumption of 

capacity to give (a) instructions and (b) evidence, of applicants with any form of 

learning or intellectual disability; 

3.2 The Domestic Violence Bill 2017 should be amended at Section 15 or 16 to make 

it mandatory for orders made under Domestic Violence Act 1996 as amended to be 

served personally within a specified time by a member of An Garda Síochána, on the 

respondent in any case in which the respondent has evaded service and/or breached 

the terms of any previous Domestic Violence Act order, or there are reasonable 

grounds for believing that he will evade service on this occasion unless the respondent 

is present in court at the time that the order is made, in which case it should take effect 

from that moment. For the avoidance of doubt, it is not proposed that the order should 

not take effect until it is personally served. 

3.3 Section 29 of the Domestic Violence Bill 2017 should be amended to increase the 

maximum penalty for breach of a Domestic Violence Act order. The current penalty of 

12 months should be increased to five years to reflect the gravity of certain individual 

breaches and also the gravity of repeated breaches.  

3.4 The Domestic Violence Bill 2017 should be amended to provide a legal 

mechanism whereby the ability of a respondent to delay, subvert or otherwise interfere 

with the course of a Domestic Violence Act application without reasonable cause may 

be restricted. It might be done for example, by providing expressly for the Court to 

make such directions as it considers necessary in the interests of justice to ensure that 

the full hearing of the application is concluded with all due expedition.  
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See the Rationale below: 

For example: A common tactic by a respondent is to appear unrepresented in court 

and refuse to proceed unless and until legal representative is available. The matter is 

then adjourned, and the legal representation is not pursued before the next hearing, 

when the scenario repeats itself. Very often respondents get away with repeated 

appearances without representation and no real evidence that there were genuine 

reasons why a lawyer could not be present, so that the application is not finally 

decided for months on end, or at all.  This has the effect of wearing out the applicant’s 

resources (money, time, emotional resilience) often to the point where she abandons 

the application, and of course this is exactly what some respondents intend. 

The contrary tactic of representing oneself and conducting cross-examination in 

person, is also often used by respondents to discourage the applicant from pursuing a 

Domestic Violence Act application. Self-representation is not the issue so much as the 

risk of oppressive, abusive, prolix, repetitive and often largely irrelevant cross-

examination. It should be possible to prevent this kind of abuse of process. A model for 

this may be found in the newly passed Criminal Law (Sexual Offences) Act 2017, 

amended to apply to all applicants of whatever age.7 

3.5 The Domestic Violence Bill 2017 should be amended to make it impossible for a 

Domestic Violence Act application to be determined by undertakings, most especially 

not cross-undertakings which are not orders of the Court, in circumstances where the 

Court is satisfied that there is a real risk that domestic violence may occur in the future, 

whether or not it has already happened OR where the Court is satisfied that there has 

not been compliant with any previous orders of the Court.  If the Court does not yet 

have evidence on either point, it should make careful enquiry before deciding whether 

there is real risk of future violence. If no order is made in a situation fraught with risk, 

women and children will find it difficult to invoke the protection of the courts. 

Rationale: Without the protection of a court order, there is no power of arrest, and 

therefore in practical terms, no real protection for any victim of domestic violence. 

Cross-undertakings are proposed all the time by respondents’ legal representatives as a 

means of avoiding legal responsibility. In addition, cross-undertakings should be 

avoided in principle in any situation where the balance of the evidence suggests that 

only one party is at fault, not two.  

3.5.1 Similar considerations apply to cross-orders. A possible template to be included 

in this Bill to address the difficulty posed by cross-orders applied for through motives of 

revenge or punishment or as a means of avoiding an order against the respondent 

                                                      

7See Criminal Law (Sexual Offences) Act 2017, available online at: 

http://www.oireachtas.ie/documents/bills28/acts/2017/a0217.pdf 
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alone, may be found at Section 184(2) of the British Columbia Family Law Act 2011, 

footnoted below8 

4.0 Changes to existing legislation which could be included in the Domestic Violence 

Bill: 

4.1 The existing Civil Legal Aid legislation should be amended to make the waiver of 

the contribution of €130.00 automatic in all applications made solely under the 

Domestic Violence Act 1996 as amended, and to ensure that the grant of a Civil Legal 

Aid certificate relating to a Domestic Violence Act  application does not ever preclude 

the grant of a second Civil Legal Aid certificate within the 18 months after the grant of 

the first to the same applicant, at a minimum where the application for the second 

certificate relates to proceedings connected closely with the first (for example 

custody/access, maintenance, guardianship proceedings); 

4.2 Consideration should be given to making the fees of both solicitors and barristers 

appearing for applicants in Domestic Violence Act proceedings, zero rated for VAT. The 

extra 23% payable under the present rules can act as a significant barrier to protection 

for applicants who do not qualify for Legal Aid but who are not comfortably off. If this 

cannot be done through this legislation, an amendment should be made to this effect 

through the next Finance Bill. 

4.3 With regard to the Non-Fatal Offences against the Person Act 19979: 

4.3.1 common assault under Section 2 of the Act, should be made an arrestable 

offence, although it is summary only. Such a measure in tandem with the Garda 

proactive arrest policy should send out a strong zero tolerance message to anyone 

who commits, or intends to commit, violence in the home. However, this measure 

cannot be a replacement for a well-resourced, speedy and uncomplicated system of 

application for Emergency Barring Orders;  

4.3.2 The provisions on common assault, at Section 2 of the Non-Fatal Offences 

against the Person Act 1997 should be further amended to provide that as suggested in 

the Law Reform Commission Report on Harmful Communications and Digital Safety 

draft Bill at the end of their 2016 Report10, the usual statutory time limit of 6 months under 

Section 10(4) of the Petty Sessions (Ireland) Act 1851, to bring proceedings should not 

apply but instead a time limit of two years should apply. This extension of time would 

allow for the investigation and prosecution of each distinct less serious assault within this 

                                                      

8(2) If family members are seeking orders under this Part against each other, the court must consider whether the order 

should be made against one person only, taking into account (a) the history of, and potential for, family violence, (b) 

the extent of any injuries or harm suffered, and (c) the respective vulnerability of the applicants”. 

9 Available online through this weblink:http://www.irishstatutebook.ie/eli/1997/act/26/enacted/en/html 

10Available online through this weblink: 

http://www.lawreform.ie/_fileupload/Reports/Full%20Colour%20Cover%20Report%20on%20Harmful%20Communications%

20and%20Digital%20Safety.pdf, see page 107 for a form of procedent 

http://www.irishstatutebook.ie/eli/1997/act/26/enacted/en/html
http://www.lawreform.ie/_fileupload/Reports/Full%20Colour%20Cover%20Report%20on%20Harmful%20Communications%20and%20Digital%20Safety.pdf
http://www.lawreform.ie/_fileupload/Reports/Full%20Colour%20Cover%20Report%20on%20Harmful%20Communications%20and%20Digital%20Safety.pdf
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period. This is appropriate because of the repetitive nature of domestic violence and 

the difficulty for many of its victims, in taking the decision to report it to the Gardai;  

4.3.3 Sentencing: Non-Fatal Offences against the Person Act 1997 should be 

amended to provide that judges may regard the commission of any of its offences in a 

domestic or intimate and committed setting, as an aggravating factor and most 

especially so when either dependent children are the victims of this form of violence, or 

they are forced to witness it against the victim parent. This amendment should 

encompass all of the aggravating factors in sentencing listed at Article 46 of the 

Council of Europe Convention on preventing and combating violence against women, 

including domestic violence (“the Istanbul Convention”), which is a Government 

priority11. A weblink to the English version of the Convention can be found below.12 

4.4 New offence of controlling or coercive behaviour: SAFE Ireland recommends that 

the Non-Fatal Offences against the Person Act 1997 be amended to add a new 

offence of controlling or coercive behaviour. As a guide and possible model, see 

Section 76 of the UK Serious Crime Act 2015, which creates a new offence of controlling 

or coercive behaviour. 13  It should be noted that this offence was introduced to 

capture abusive behavior in an intimate relationship (regardless of whether the parties 

are cohabiting or have ever done so) which is repetitive and controlling of the other’s 

person’s freedom to the extent that it causes them harm AND the accused person 

knows this, or ought to know it.  

While assault or harassment behaviours could come under the definition in Section 76 of 

the UK Serious Crime Act, this offence can also be used where the nature of the 

behavior is not harassing or physically aggressive, but nevertheless does harm to its 

                                                      

11 Article 46 – Aggravating circumstances  

Parties shall take the necessary legislative or other measures to ensure that the following circumstances, insofar as they 

do not already form part of the constituent elements of the offence, may, in conformity with the relevant provisions of 

internal law, be taken into consideration as aggravating circumstances in the determination of the sentence in relation 

to the offences established in accordance with this Convention:  

A: the offence was committed against a former or current spouse or partner as recognised by internal law, by a member 

of the family, a person cohabiting with the victim or a person having abused her or his authority;  

B: the offence, or related offences, were committed repeatedly;  

C: the offence was committed against a person made vulnerable by particular circumstances;  

D: the offence was committed against or in the presence of a child;  

E: the offence was committed by two or more people acting together;  

F: the offence was preceded or accompanied by extreme levels of violence;  

G: the offence was committed with the use or threat of a weapon;  

H: the offence resulted in severe physical or psychological harm for the victim;  

I:the perpetrator had previously been convicted of offences of a similar nature.  

12 Available online at: https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/210 
13http://www.legislation.gov.uk/ukpga/2015/9/section/76 
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victim. At SAFE Ireland, we are aware from our research as well as from our day to day 

work that much abusive behavior which wears down our clients is of this nature14.  

It should also be noted that Serious Crime Act 2015 (UK) also includes provision at 

Section 77 for statutory guidance for investigators to be devised and used. The Crown 

Prosecution Service itself has issued detailed advice on how to prosecute this offence. 

The text of Section 76 Serious Crime Act 2015 (UK), and links to both documents and to 

an academic review of this topic may be found at Appendix IV hereto.   

Rationale: SAFE Ireland submits that including an offence of controlling or coercive 

behavior in this Domestic Violence Bill 2017 would be significant progress towards 

enabling the ratification of the Istanbul Convention, which was signed on behalf of our 

Government on 5 November 2015 and whose ratification is central to the completion of 

the Second National Strategy on Violence against Women 2016-202115.   

Article 33 of the Istanbul Convention (on Psychological Violence) says,  

“Parties shall take the necessary legislative or other measures to ensure that the 

intentional conduct of seriously impairing a person’s psychological integrity through 

coercion or threats is criminalised”. The proposed offence of controlling or coercive 

behaviour, drafted in similar terms to the corresponding UK Section 76 Serious Crime Act 

2015, would capture the coercive and controlling aspect of the behaviour described in 

this Article. The existing offence of harassment under Section 10 of the Non-Fatal 

Offences against the Person Act 1997 as amended, does not capture the controlling or 

“coercion” elements of the kind of offence described in Article 33. This Bill presents an 

opportunity to advance ratification of the Istanbul Convention by inserting an offence 

which captures exactly the sort of behaviour identified in this Article. 

It should also be noted that the latest UN CEDAW Committee Concluding Observations 

dated March 201716, recommends that a criminal offence of domestic violence should 

be created in Ireland. 

Further, SAFE Ireland submits that provided that the relevant guidance at both 

investigative and prosecutorial stages is followed, there should be no difficulty about 

ensuring that this Section is not used inappropriately to criminalise behaviours which 

although irritating or unpleasant in themselves, do not pass the threshold for this 

offence.  

                                                      

14 The offence has only been part of UK law since December 2015, and accordingly, figures for charges and convictions 

are not high. This is at least partly because the behaviors complained of must all have occurred after the Section 

came into force 
15 See NS Action Plan, second version, published online October 2016: 

http://www.cosc.ie/en/COSC/Second%20National%20Strategy%20Version%202.pdf/Files/Second%20National%20Strat

egy%20Version%202.pdf 
16 At paragraph 27(c), UN CEDAW Committee CO dated 3 March 2017 
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5.0 The following provisions of the Bill are broadly welcomed by SAFE Ireland, and 

where appropriate, we have made recommendations as to how they might be 

improved:  

- SAFE Ireland welcomes very much the proposal in this Bill to hold proceedings for 

breach of a Domestic Violence Act Order in camera (Section 31);.  

- With regard to Section 33 of the Bill, SAFE Ireland is concerned that it is drafted so 

broadly that it would criminalise any innocent mention of the case including the 

accused’s identity by the complainant to anyone, for example in an email to a 

relative or friend in the course of ordinary private correspondence, and 

recommends that the wording is tightened up so that the provision resembles 

other similar provisions, e.g. that in Section 8 of the Criminal Law (Rape) Act 1981 

as amended17. 

- SAFE Ireland welcomes the provisions in Section 21 of the Bill allowing for 

evidence to be given by video-link by witnesses under the age of 18 “unless the 

Court sees good reason to the contrary” and by others over the age of 18, “with 

the leave of the Court” as significant advances for applicants. However, we 

recommend that the stipulation “unless the Court sees good reason to the 

contrary”, should apply to all applicants regardless of age.  

- SAFE Ireland also welcomes the provisions in Section 22 of the Bill in respect of 

accompaniment of domestic violence victims, and submits that it should be 

amended to allow for a particular accompanier to be replaced if there is 

opposition to the continuation of an individual in that role, “on a reasoned 

basis”. SAFE Ireland submits that Section 22 should also be amended to allow for 

accompaniment of applicants in Section 7 (interim barring order) and Section 9 

(Protection Order) applications as well as in Safety, Barring Order and 

Emergency Barring Order applications (Sections 5, 6 and 8 respectively) as 

drafted.   The reality for many applicants is that they may not yet have legal 

representation at IBO or PO stage of proceedings, so that being accompanied 

by a support worker or other person of their choice, becomes an even more 

important and necessary support in such circumstances. 

- While the provisions of Section 23 on the views of the child are generally very 

welcome, SAFE Ireland asks that the cost of any expert report ordered by the 

Court should be defrayed from public funds, as these costs are very often 

beyond the means of either party.  

- Finally, SAFE Ireland welcomes the inclusion at Section 24 of the Bill, of a new 

obligation on Courts Service staff to provide information to applicants for 

Domestic Violence orders, on specialist support services. 

6.0  With regard to Section 8 Emergency Barring Orders, SAFE Ireland would like to 

make the following point: 

                                                      

17Available online through this link: http://www.irishstatutebook.ie/eli/1981/act/10/section/8/enacted/en/html#sec8 
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- While the individual assessment approach outlined in Article 22 of the EU Directive 

2012/29 on victims’ rights was drafted in reference to criminal proceedings, it is clear 

to us from our research that it is appropriate also in the context of Domestic 

Violence Act  proceedings to provide a framework through which individual needs 

can be identified and addressed,  and nowhere is it more important to consider the 

conditions necessary for a Domestic Violence Act order than in the context of 

Emergency Barring Orders which have immediate and dramatic effect.   

- SAFE Ireland recommends that any procedure to implement Emergency Barring 

Orders as described at Article 5218 of the Istanbul Convention, should be considered 

very carefully to ensure that the right conditions are in place for these Orders to 

provide effective emergency protection to victims of domestic violence. This is likely 

to be more important for the success of these Orders than the mechanics of the 

procedure itself. These conditions include the availability of such supports as 

adequate personal care assistance, emergency social welfare payments, language 

supports to help women with everyday administrative tasks, etc. – the nature of the 

support needed will depend on the specific needs of each individual.  

- The SNaP International Comparative Report19  makes extensive reference to the 

conclusion of the Austrian research team that Emergency Barring Order’s (police 

based in Austria) can and do work for most victims, including some with identified 

additional specific needs. However, it does not work for other groups of victims, and 

this difference in outcome seems to be related to the absence of certain social 

supports, without which the Emergency Barring Orders are not likely to be effective 

(e.g. some form of publicly funded personal care for a woman who is dependent on 

her violent partner for help with essential daily tasks). 

About SAFE Ireland 

SAFE Ireland is a National Social Change Agency working to end gender based 

violence with a specific focus on male violence against women in intimate/domestic 

relationships. We believe that at the root of all violence is what happens in the home 

and that the single biggest barrier to achieving gender equality and human rights for 

women is the high prevalence of gender based violence and its wider personal, family, 

                                                      

18 Council of Europe Convention preventing and combating violence against women and domestic violence (2011). 

Article 52 reads: “Article 52 – Emergency barring orders 

Parties shall take the necessary legislative or other measures to ensure that the competent authorities are 

granted the power to order, in situations of immediate danger, a perpetrator of domestic violence to vacate 

the residence of the victim or person at risk for a sufficient period of time and to prohibit the perpetrator from 

entering the residence of or contacting the victim or person at risk. Measures taken pursuant to this article shall 

give priority to the safety of victims or persons at risk”. 

19The SNaP Project International Comparitive Report, findings from five European countries is available online through this 

weblink: http://www.snap-eu.org/report/International_Report.pdf 
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social and economic impacts. We are working to make Ireland the safest country in the 

world for women and children. We collaborate closely with 39 frontline domestic 

violence services across communities in Ireland, state agencies, civic society 

organisations, business, community, and cultural organisations throughout the country. 

We work directly with women to bring their experiences and voices into research, 

policy, service development and violence prevention programmes. Our core strategic 

focus is to change culture and transform the response to gender based violence in 

Ireland in our to progress towards realising our vision for a safe Ireland. 

Prevalence of Gender Based Violence in Intimate 

Relationships in Ireland 

In Ireland it is estimated from recent research20 that 1 in 3 women have experienced 

psychological violence from a partner at some point in their lives and 1 in 4 have 

experienced physical or sexual violence by a partner or non-partner since the age of 

15.  The only national administrative data relating to domestic violence in Ireland has 

been published by SAFE Ireland annually since 2008. While this is a limited data set the 

most recent data21 is presented in the graphic below. 

 

SI/CC/CG/CC/SG2 

Draft 10 dated 28 April 2017  For Members of the Oireachtas  

                                                      

20 In 2012 the EU Fundamental Rights Agency conducted 1,500 face to face interviews with women in Ireland from a 

national stratified sample, as part of a European wide study on Violence Against Women. The sample size in ratio to the 

Irish population allows us to extrapolate this data to ascertain some indication of recent prevalence. See European 

Union Fundamental Rights Agency, Violence Against Women: AN EU-Wide Survey, 2014, available at 

http://fra.europa.eu/sites/default/files/fra-2014-vaw-survey-main-results-apr14_en.pdf. 

21 Both the SAFE Ireland National Domestic Violence Service Statistics Report 2015 and the SAFE Ireland National One Day 

Count of Women Accessing Domestic Violence Services 2015 are yet to be published. 

In 2015

9,712 women and 3,383 children  
received support from a DV service 

Of those 1,471 women and 2,093
children stayed in refuge

4,796 requests for refuge could not 
be met

48,173 helpline calls were answered by 
services in 2015

On Just One Day in 2015

504 women and 269 children sought 
and received support from a DV 
service

112 women and 147 children were 
accommodated in refuge

18 women couldn’t be 
accommodated in refuge
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Appendix I –  

Some Relevant SAFE Ireland Research Reports and 

Policy Documents with References 

1. SAFE Ireland Oral Submission to the Joint Oireachtas Committee on Justice, 

Defence and Equality, On Domestic Violence (2013): 

http://www.safeireland.ie/wp-content/uploads/SI-Submission-JOC-June2013.pdf 

2. SAFE Ireland Submission to the Joint Oireachtas Committee on Justice, Defence 

and Equality on the General Scheme of a Reformed and Consolidated Domestic 

Violence Bill (2015), available online via: www.oireachtas.ie (Archived 

Committee Reports) 

3.  “The Lawlessness of the Home” (2015), http://www.safeireland.ie/wp-

content/uploads/SAFE-IRELAND-The-Lawlessness-of-the-Home.pdf 

4. SNaP “Justice Sought, Justice Lost’ National Report (2016), http://www.snap-

eu.org/report/Report_Ireland.pdf 

5. INASC “In Search of Justice” National Report (2016), 

http://www.safeireland.ie/safeireland-docs/INASC_SAFEIreland_report.pdf  

6. INASC “Make it Happen!” Resource for Criminal Justice Professionals (2016), 

http://www.safeireland.ie/safeireland-docs/Make-it-Happen-Guidance-for-

Justice-Professionals.pdf 

7. “The State We Are In” (2016), http://www.safeireland.ie/safeireland-docs/STATE-

WE-ARE-IN-SAFE-IRELAND.pdf 

 

 

 

 

 

 

 

 

 

 

http://www.safeireland.ie/wp-content/uploads/SI-Submission-JOC-June2013.pdf
http://www.oireachtas.ie/
http://www.safeireland.ie/wp-content/uploads/SAFE-IRELAND-The-Lawlessness-of-the-Home.pdf
http://www.safeireland.ie/wp-content/uploads/SAFE-IRELAND-The-Lawlessness-of-the-Home.pdf
http://www.snap-eu.org/report/Report_Ireland.pdf
http://www.snap-eu.org/report/Report_Ireland.pdf
http://www.safeireland.ie/safeireland-docs/STATE-WE-ARE-IN-SAFE-IRELAND.pdf
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Appendix II –Relevant Irish Statutes and other 

Documents 

1. Domestic Violence Act 1996 (Administrative Consolidation), available online at: 

http://www.lawreform.ie/_fileupload/RevisedActs/WithAnnotations/HTML/EN_ACT_1

996_0001.htm 

2. Children and Family Relationships Act 2015 (Administrative Consolidation) 

available online at:  

http://www.lawreform.ie/_fileupload/RevisedActs/WithAnnotations/HTML/en_act_20

15_0009.htm 

3. General Scheme of a Reformed and Consolidated Domestic Violence Bill 2015, 

available online at:  

http://www.justice.ie/en/JELR/Corrected%20GENERAL%20SCHEME%20OF%20A%20RE

FORMED%20AND%20CONSOLIDATED%20DOMESTIC%20VIOLENCE%20BILL.pdf/Files/C

orrected%20GENERAL%20SCHEME%20OF%20A%20REFORMED%20AND%20CONSOLID

ATED%20DOMESTIC%20VIOLENCE%20BILL.pdf 

4. Domestic Violence Bill 2017 as initiated. Available online through this link:  

 http://www.oireachtas.ie/documents/bills28/bills/2017/1317/b1317s.pdf 

5. Criminal Law (Sexual Offences) Act 2017, available online through this link: 

http://www.oireachtas.ie/documents/bills28/acts/2017/a0217.pdf 

 

6. Criminal Law (Rape) Act 1981, Section 8: available online through this link 

http://www.irishstatutebook.ie/eli/1981/act/10/section/8/enacted/en/html#sec8 

7. Non-Fatal Offences against the Person Act 1997, available online through this 

link:  

http://www.irishstatutebook.ie/eli/1997/act/26/enacted/en/html 

 

 

 

http://www.lawreform.ie/_fileupload/RevisedActs/WithAnnotations/HTML/EN_ACT_1996_0001.htm
http://www.lawreform.ie/_fileupload/RevisedActs/WithAnnotations/HTML/EN_ACT_1996_0001.htm
http://www.lawreform.ie/_fileupload/RevisedActs/WithAnnotations/HTML/en_act_2015_0009.htm
http://www.lawreform.ie/_fileupload/RevisedActs/WithAnnotations/HTML/en_act_2015_0009.htm
http://www.justice.ie/en/JELR/Corrected%20GENERAL%20SCHEME%20OF%20A%20REFORMED%20AND%20CONSOLIDATED%20DOMESTIC%20VIOLENCE%20BILL.pdf/Files/Corrected%20GENERAL%20SCHEME%20OF%20A%20REFORMED%20AND%20CONSOLIDATED%20DOMESTIC%20VIOLENCE%20BILL.pdf
http://www.justice.ie/en/JELR/Corrected%20GENERAL%20SCHEME%20OF%20A%20REFORMED%20AND%20CONSOLIDATED%20DOMESTIC%20VIOLENCE%20BILL.pdf/Files/Corrected%20GENERAL%20SCHEME%20OF%20A%20REFORMED%20AND%20CONSOLIDATED%20DOMESTIC%20VIOLENCE%20BILL.pdf
http://www.justice.ie/en/JELR/Corrected%20GENERAL%20SCHEME%20OF%20A%20REFORMED%20AND%20CONSOLIDATED%20DOMESTIC%20VIOLENCE%20BILL.pdf/Files/Corrected%20GENERAL%20SCHEME%20OF%20A%20REFORMED%20AND%20CONSOLIDATED%20DOMESTIC%20VIOLENCE%20BILL.pdf
http://www.justice.ie/en/JELR/Corrected%20GENERAL%20SCHEME%20OF%20A%20REFORMED%20AND%20CONSOLIDATED%20DOMESTIC%20VIOLENCE%20BILL.pdf/Files/Corrected%20GENERAL%20SCHEME%20OF%20A%20REFORMED%20AND%20CONSOLIDATED%20DOMESTIC%20VIOLENCE%20BILL.pdf
http://www.oireachtas.ie/documents/bills28/bills/2017/1317/b1317s.pdf
http://www.oireachtas.ie/documents/bills28/acts/2017/a0217.pdf
http://www.irishstatutebook.ie/eli/1981/act/10/section/8/enacted/en/html#sec8
http://www.irishstatutebook.ie/eli/1997/act/26/enacted/en/html
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Appendix III – Relevant International Instruments 

1. EU Directive 2012/29 establishing minimum standards on the rights, support and 

protection of victims of crime and replacing Council Framework Decision 

2001/220/JHA,  available online at:  

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32012L0029&from=en 

2. Council of Europe Convention on preventing and combating violence against 

women and domestic violence (2011), available online at:   

https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?doc

umentId=090000168008482e 

3. Massachusetts General Laws Chapter 265 Section 13M, available online through 

this web link: 

https://malegislature.gov/Laws/GeneralLaws/PartIV/TitleI/Chapter265/Section13m 

4. Swedish Penal Code (English version) Chapter 29 (Sanctions), available online 

through this web link:  

http://www.google.ie/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0ahUKEwi

A-

rmozrfPAhVnB8AKHYNgADYQFggbMAA&url=http%3A%2F%2Fwww.legislationline.org

%2Fdocuments%2Fid%2F8919&usg=AFQjCNEFnQPtEoMM2DzYbDfPbETmvt4nuA&bv

m=bv.134495766,d.ZGg 

 

  

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32012L0029&from=en
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=090000168008482e
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=090000168008482e
https://malegislature.gov/Laws/GeneralLaws/PartIV/TitleI/Chapter265/Section13m
http://www.google.ie/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0ahUKEwiA-rmozrfPAhVnB8AKHYNgADYQFggbMAA&url=http%3A%2F%2Fwww.legislationline.org%2Fdocuments%2Fid%2F8919&usg=AFQjCNEFnQPtEoMM2DzYbDfPbETmvt4nuA&bvm=bv.134495766,d.ZGg
http://www.google.ie/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0ahUKEwiA-rmozrfPAhVnB8AKHYNgADYQFggbMAA&url=http%3A%2F%2Fwww.legislationline.org%2Fdocuments%2Fid%2F8919&usg=AFQjCNEFnQPtEoMM2DzYbDfPbETmvt4nuA&bvm=bv.134495766,d.ZGg
http://www.google.ie/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0ahUKEwiA-rmozrfPAhVnB8AKHYNgADYQFggbMAA&url=http%3A%2F%2Fwww.legislationline.org%2Fdocuments%2Fid%2F8919&usg=AFQjCNEFnQPtEoMM2DzYbDfPbETmvt4nuA&bvm=bv.134495766,d.ZGg
http://www.google.ie/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0ahUKEwiA-rmozrfPAhVnB8AKHYNgADYQFggbMAA&url=http%3A%2F%2Fwww.legislationline.org%2Fdocuments%2Fid%2F8919&usg=AFQjCNEFnQPtEoMM2DzYbDfPbETmvt4nuA&bvm=bv.134495766,d.ZGg
http://www.google.ie/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0ahUKEwiA-rmozrfPAhVnB8AKHYNgADYQFggbMAA&url=http%3A%2F%2Fwww.legislationline.org%2Fdocuments%2Fid%2F8919&usg=AFQjCNEFnQPtEoMM2DzYbDfPbETmvt4nuA&bvm=bv.134495766,d.ZGg
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Appendix IV – Documents relating to Section 76 of 

the UK Serious Crimes Act 2015 (Controlling or 

coercive behaviour) 

1. Section 76 of the UK Serious Crimes Act 2015 itself: 

http://www.legislation.gov.uk/ukpga/2015/9/section/76 

76Controlling or coercive behaviour in an intimate or family relationship 

(1)A person  

(A) commits an offence if— 

(a)A repeatedly or continuously engages in behaviour towards another 

person 

(B) that is controlling or coercive, 

(b)at the time of the behaviour, A and B are personally connected, 

(c)the behaviour has a serious effect on B, and 

(d)A knows or ought to know that the behaviour will have a serious effect 

on B. 

(2)A and B are “personally connected” if— 

(a)A is in an intimate personal relationship with B, or 

(b)A and B live together and— 

(i)they are members of the same family, or 

(ii)they have previously been in an intimate personal relationship with 

each other. 

(3)But A does not commit an offence under this section if at the time of the behaviour 

in question— 

(a)A has responsibility for B, for the purposes of Part 1 of the Children and Young 

Persons Act 1933 (see section 17 of that Act), and 

(b)B is under 16. 

(4)A's behaviour has a “serious effect” on B if— 

(a)it causes B to fear, on at least two occasions, that violence will be used 

against B, or 

(b)it causes B serious alarm or distress which has a substantial adverse effect on 

B's usual day-to-day activities. 

http://www.legislation.gov.uk/ukpga/2015/9/section/76
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(5)For the purposes of subsection (1)(d) A “ought to know” that which a reasonable 

person in possession of the same information would know. 

(6)For the purposes of subsection (2)(b)(i) A and B are members of the same family if— 

(a)they are, or have been, married to each other; 

(b)they are, or have been, civil partners of each other; 

(c)they are relatives; 

(d)they have agreed to marry one another (whether or not the agreement has 

been terminated); 

(e)they have entered into a civil partnership agreement (whether or not the 

agreement has been terminated); 

(f)they are both parents of the same child; 

(g)they have, or have had, parental responsibility for the same child. 

(7)In subsection (6)— 

• “civil partnership agreement” has the meaning given by section 73 of the Civil 

Partnership Act 2004;  

• “child” means a person under the age of 18 years;  

• “parental responsibility” has the same meaning as in the Children Act 1989;  

• “relative” has the meaning given by section 63(1) of the Family Law Act 1996.  

(8)In proceedings for an offence under this section it is a defence for A to show that— 

(a)in engaging in the behaviour in question, A believed that he or she was 

acting in B's best interests, and 

(b)the behaviour was in all the circumstances reasonable. 

(9)A is to be taken to have shown the facts mentioned in subsection (8) if— 

(a)sufficient evidence of the facts is adduced to raise an issue with respect to 

them, and 

(b)the contrary is not proved beyond reasonable doubt. 

(10)The defence in subsection (8) is not available to A in relation to behaviour that 

causes B to fear that violence will be used against B. 

(11)A person guilty of an offence under this section is liable— 

(a)on conviction on indictment, to imprisonment for a term not exceeding five 

years, or a fine, or both; 

(b)on summary conviction, to imprisonment for a term not exceeding 12 months, or 

a fine, or both. 
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2. Statutory Guidance document for investigation: available online at 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/fil

e/482528/Controlling_or_coercive_behaviour_-_statutory_guidance.pdf 

 

3. CPS guidelines for prosecutors on Section 76 Serious Crime Act 2015: available 

online at: 

http://www.cps.gov.uk/legal/a_to_c/controlling_or_coercive_behaviour/ 

 

4. Academic review of Section 76: http://law-school.open.ac.uk/sites/law-

school.open.ac.uk/files/files/Controlling%20or%20coercive%20behaviour%20in%2

0an%20intimate%20or%20family%20relationship.pdf 

 

 

 

  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/482528/Controlling_or_coercive_behaviour_-_statutory_guidance.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/482528/Controlling_or_coercive_behaviour_-_statutory_guidance.pdf
http://www.cps.gov.uk/legal/a_to_c/controlling_or_coercive_behaviour/
http://law-school.open.ac.uk/sites/law-school.open.ac.uk/files/files/Controlling%20or%20coercive%20behaviour%20in%20an%20intimate%20or%20family%20relationship.pdf
http://law-school.open.ac.uk/sites/law-school.open.ac.uk/files/files/Controlling%20or%20coercive%20behaviour%20in%20an%20intimate%20or%20family%20relationship.pdf
http://law-school.open.ac.uk/sites/law-school.open.ac.uk/files/files/Controlling%20or%20coercive%20behaviour%20in%20an%20intimate%20or%20family%20relationship.pdf
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Appendix V: Definitions of domestic violence and 

criteria for making DV Orders from Irl, UK, NZ, BC, 

NSW 

IRELAND – IMMIGRATION GUIDELINES ON DOMESTIC VIOLENCE 

 

[INIS guidelines on DV apart from physical violence and threats of same D V 

encompasses:22 “emotional abuse; the destruction of property; isolation from friends, 

family and other potential sources of support; threats to others including children; 

stalking; and control over access to money, personal items, food, transportation and 

the telephone”]. 

 

UNITED KINGDOM: CRIMINAL LAW SPECIFIC DV OFFENCE 

 

[extract from UK Statutory Guidance on Section 76 Serious Crime Act 2015 on 

Controlling or Coercive Behaviour against 23:  

 

“Controlling behaviour is: a range of acts designed to make a person subordinate 

and/or dependent by isolating them from sources of support, exploiting their resources 

and capacities for personal gain, depriving them of the means needed for 

independence, resistance and escape and regulating their everyday behaviour.  

 

 Coercive behaviour is: a continuing act or a pattern of acts of assault, threats, 

humiliation and intimidation or other abuse that is used to harm, punish, or frighten their 

victim”] 

 

[2nd extract, UK SG non-exhaustive list of examples of c or c behaviour: 

 

• Isolating a person from their friends and family; 

• Depriving them of their basic needs;  

• Monitoring their time; 

• Monitoring a person via online communication tools or using spyware; 

• taking control over aspects of their everyday life, such as where they can go, 

who they can see, what to wear and when they can sleep;  

                                                      

22 http://www.inis.gov.ie/en/INIS/Victims%20Of%20Domestic%20Violence%20-

%20Note%20for%20Web.pdf/Files/Victims%20Of%20Domestic%20Violence%20-%20Note%20for%20Web.pdf 
23https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/482528/Controlling_or_coercive_beh

aviour_-_statutory_guidance.pdf 
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• depriving them of access to support services, such as specialist support or 

medical services;  

• repeatedly putting them down such as telling them they are worthless;  

• enforcing rules and activity which humiliate, degrade or dehumanise the victim; 

forcing the victim to take part in criminal activity such as shoplifting, neglect or 

abuse of child to encourage self-blame and prevent disclosure to authorities;  

• financial abuse including control of finances, such as only allowing a person a 

punitive allowance;  

• threats to hurt or kill;  

• threats to a child;  

• threats to reveal or publish private information (e.g. threatening to ‘out’ 

someone). 

• assault;  

• criminal damage (such as destruction of household goods);  

• rape;  

• preventing a person from having access to transport or from working] 

 

UNITED KINGDOM: FAMILY LAW PROVISION ON OCCUPATION (BARRING) ORDERS 

 

. [Section 33 Family Law Act 1996 UK24 as amended criteria for grant of occupation 

orders to person with interest in family home:  

(6)In deciding whether to exercise its powers under subsection (3) and (if so) in what 

manner, the court shall have regard to all the circumstances including— 

(a)the housing needs and housing resources of each of the parties and of any relevant 

child; 

(b)the financial resources of each of the parties; 

(c)the likely effect of any order, or of any decision by the court not to exercise its 

powers under subsection (3), on the health, safety or well-being of the parties and of 

any relevant child; and 

(d)the conduct of the parties in relation to each other and otherwise. 

(7)If it appears to the court that the applicant or any relevant child is likely to suffer 

significant harm attributable to conduct of the respondent if an order under this section 

containing one or more of the provisions mentioned in subsection (3) is not made, the 

court shall make the order unless it appears to it that— 

                                                      

24 http://www.legislation.gov.uk/ukpga/1996/27/section/33 
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(a)the respondent or any relevant child is likely to suffer significant harm if the order is 

made; and 

(b)the harm likely to be suffered by the respondent or child in that event is as great as, 

or greater than, the harm attributable to conduct of the respondent which is likely to be 

suffered by the applicant or child if the order is not made. 

(8)The court may exercise its powers under subsection (5) in any case where it considers 

that in all the circumstances it is just and reasonable to do so. 

[Section 42 of FLA UK 1996 on non-molestation orders: much simpler. Court shall have 

regard to all the circumstances in determining whether order necessary for preservation 

of applicant’s or dependent’s health, safety or well being or words to that effect] 

 

NEW ZEALAND 

 

[NZ: Sections 3 Domestic Violence Act 1995 NZ 25(definition of domestic violence) and 

14 (power to make protection orders) 

3 Meaning of domestic violence 

(1) In this Act, domestic violence, in relation to any person, means violence against that 

person by any other person with whom that person is, or has been, in a domestic 

relationship. 

(2) In this section, violence means— 

(a) physical abuse: 

(b) sexual abuse: 

(c) psychological abuse, including, but not limited to,— 

(i) intimidation: 

(ii) harassment: 

(iii) damage to property: 

(iv) threats of physical abuse, sexual abuse, or psychological abuse: 

                                                      

25 http://www.legislation.govt.nz/act/public/1995/0086/51.0/DLM371926.html 



 

  26 SAFE Ireland Recommendations for Legislative Amendments – April 2017 

(iva) financial or economic abuse (for example, denying or limiting access to financial 

resources, or preventing or restricting employment opportunities or access to 

education): 

(v) in relation to a child, abuse of the kind set out in subsection (3). 

(3) Without limiting subsection (2)(c), a person psychologically abuses a child if that 

person— 

(a) causes or allows the child to see or hear the physical, sexual, or psychological abuse 

of a person with whom the child has a domestic relationship; or 

(b) puts the child, or allows the child to be put, at real risk of seeing or hearing that 

abuse occurring;—but the person who suffers that abuse is not regarded, for the 

purposes of this subsection, as having caused or allowed the child to see or hear the 

abuse, or, as the case may be, as having put the child, or allowed the child to be put, 

at risk of seeing or hearing the abuse. 

(4) Without limiting subsection (2),— 

(a) a single act may amount to abuse for the purposes of that subsection: 

(b) a number of acts that form part of a pattern of behaviour may amount to abuse for 

that purpose, even though some or all of those acts, when viewed in isolation, may 

appear to be minor or trivial. 

(5) Behaviour may be psychological abuse for the purposes of subsection (2)(c) which 

does not involve actual or threatened physical or sexual abuse. 

Section 3(2)(c)(iva): inserted, on 25 September 2013, by section 5 of the Domestic 

Violence Amendment Act 2013 (2013 No 77). 

[…..] 

 

 

Section 14 NZ Domestic Violence Act 1995:  

 

Scope of protection orders 

14 Power to make protection order 

(1) The court may make a protection order if it is satisfied that— 

(a) the respondent is using, or has used, domestic violence against the applicant, or a 

child of the applicant’s family, or both; and 

http://www.legislation.govt.nz/act/public/1995/0086/51.0/link.aspx?id=DLM5615651
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(b) the making of an order is necessary for the protection of the applicant, or a child of 

the applicant’s family, or both. 

(2) For the purposes of subsection (1)(a), a respondent who encourages another person 

to engage in behaviour that, if engaged in by the respondent, would amount to 

domestic violence against the applicant, or a child of the applicant’s family, or both, is 

regarded as having engaged in that behaviour personally. 

(3) Without limiting section 3(4)(b) or the matters that the court may consider in 

determining, for the purposes of subsection (1)(b) of this section, whether the making of 

an order is necessary for the protection of the applicant, or a child of the applicant’s 

family, or both, where some or all of the behaviour in respect of which the application is 

made appears to be minor or trivial when viewed in isolation, or appears unlikely to 

recur, the court must nevertheless consider whether the behaviour forms part of a 

pattern of behaviour in respect of which the applicant, or a child of the applicant’s 

family, or both, need protection. 

(4) For the avoidance of doubt, an order may be made under subsection (1) where the 

need for protection arises from the risk of domestic violence of a different type from the 

behaviour found to have occurred for the purposes of paragraph (a) of that 

subsection. 

(5) Without limiting the matters that the court may consider when determining whether 

to make a protection order, the court must have regard to— 

(a) the perception of the applicant, or a child of the applicant’s family, or both, of the 

nature and seriousness of the behaviour in respect of which the application is made; 

and 

(b) the effect of that behaviour on the applicant, or a child of the applicant’s family, or 

both.] 

BRITISH COLUMBIA in CANADA:  

Section 1 British Columbia Family Law Act SBC 2011 Chapter 25 parts 126 and 9 

Section 1: Interpretation 

Definition of “family violence”: 

"family violence" includes 

                                                      

26 http://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/part-2/sbc-2011-c-25-part-2.html 

http://www.legislation.govt.nz/act/public/1995/0086/51.0/link.aspx?id=DLM372117#DLM372117
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(a) physical abuse of a family member, including forced confinement or deprivation of 

the necessities of life, but not including the use of reasonable force to protect oneself or 

others from harm, 

(b) sexual abuse of a family member, 

(c) attempts to physically or sexually abuse a family member, 

(d) psychological or emotional abuse of a family member, including 

(i) intimidation, harassment, coercion or threats, including threats respecting other 

persons, pets or property, 

(ii) unreasonable restrictions on, or prevention of, a family member's financial or 

personal autonomy, 

(iii) stalking or following of the family member, and 

(iv) intentional damage to property, and 

(e) in the case of a child, direct or indirect exposure to family violence; 

 
27Sections 184 and 185 British Columbia Family Law Act SBC 2011 on “family violence” 

(Part 9) (Canada):  

[Whether to make protection order 

184  (1) In determining whether to make an order under this Part, the court must 

consider at least the following risk factors: 

(a) any history of family violence by the family member against whom the order is to be 

made; 

(b) whether any family violence is repetitive or escalating; 

(c) whether any psychological or emotional abuse constitutes, or is evidence of, a 

pattern of coercive and controlling behaviour directed at the at-risk family member; 

(d) the current status of the relationship between the family member against whom the 

order is to be made and the at-risk family member, including any recent separation or 

intention to separate; 

(e) any circumstance of the family member against whom the order is to be made that 

may increase the risk of family violence by that family member, including substance 

abuse, employment or financial problems, mental health problems associated with a 

risk of violence, access to weapons, or a history of violence; 

(f) the at-risk family member's perception of risks to his or her own safety and security; 

(g) any circumstance that may increase the at-risk family member's vulnerability, 

including pregnancy, age, family circumstances, health or economic dependence. 

                                                      

27 http://www.canlii.org/en/bc/laws/stat/sbc-2011-c-25/latest/part-11/sbc-2011-c-25-part-11.html 
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(2) If family members are seeking orders under this Part against each other, the court 

must consider whether the order should be made against one person only, taking into 

account 

(a) the history of, and potential for, family violence, 

(b) the extent of any injuries or harm suffered, and 

(c) the respective vulnerability of the applicants. 

(3) For the purposes of subsection (2), the person who initiates a particular incident of 

family violence is not necessarily the person against whom an order should be made. 

(4) The court may make an order under this Part regardless of whether any of the 

following circumstances exist: 

(a) an order for the protection of the at-risk family member has been made previously 

against the family member against whom an order is to be made, whether or not the 

family member complied with the order; 

(b) the family member against whom the order is to be made is temporarily absent from 

the residence; 

(c) the at-risk family member is temporarily residing in an emergency shelter or other 

safe place; 

(d) criminal charges have been or may be laid against the family member against 

whom the order is to be made; 

(e) the at-risk family member has a history of returning to the residence and of living 

with the family member against whom the order is to be made after family violence has 

occurred; 

(f) an order under section 225 [orders restricting communications] has been made, 

respecting the at-risk family member, against the family member against whom the 

order is to be made. 

 

If child a family member 

185  If a child is a family member, the court must consider, in addition to the factors set 

out in section 184 [whether to make protection order], 

(a) whether the child may be exposed to family violence if an order under this Part is 

not made, and 

(b) whether an order under this Part should also be made respecting the child if an 

order under this Part is made respecting the child's parent or guardian. 
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NEW SOUTH WALES in AUSTRALIA: 

 

[Extract from NSW Bench Book on Domestic Violence: When to make an Apprehended 

Domestic Violence Order under Crimes (Domestic and Personal Violence) Act 200728 

ORDERS SOUGHT TO EXCLUDE PERSONS FROM PREMISES  

Where an order (final or interim) seeks to exclude the defendant from any premises or 

place, the court must consider the matters set out in s 17 for ADVOs and s 20 for APVOs:  

 

17 Matters to be considered by court 

(1)  In deciding whether or not to make an apprehended domestic violence order, 

the court must consider the safety and protection of the protected person and any 

child directly or indirectly affected by the conduct of the defendant alleged in the 

application for the order.  

(2) Without limiting subsection (1), in deciding whether or not to make an apprehended 

domestic violence order, the court is to consider:  

(a) in the case of an order that would prohibit or restrict access to the defendant’s 

residence — the effects and consequences on the safety and protection of the 

protected person and any children living or ordinarily living at the residence if an order 

prohibiting or restricting access to the residence is not made, and  

(b) any hardship that may be caused by making or not making the order, particularly to 

the protected person and any children, and  

(c) the accommodation needs of all relevant parties, in particular the protected person 

and any children, and 

(d) any other relevant matter. 

Further, a court is to ensure an order imposes only those restrictions, that in the opinion 

of the court, are necessary for the safety and protection of the protected person and 

any child directly or indirectly affected: s 17(3).  

                                                      

28 https://www.judcom.nsw.gov.au/publications/benchbks/local/apprehended_violence_orders.html#d5e21524 
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If a condition is sought to exclude a defendant from any premises or place and the 

court does not make the condition sought, the court is required to give reasons for not 

making such a condition: s 17(4).  

Note: It is important to state the reasons clearly in either making or declining to make 

such a condition.] 
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